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No decisions are cited or relied on in the REPLY BRIEF. 
STATEMENT SHOWING JURISDICTION OF COURT OF APPEALS 
The lower court dismissed PRATT'S complaint on KENNEY'S 
motion by minute entry dated April 14, 1989, which was filed on 
April 24, 1989. On June 8, 1989, Pratt duly filed a NOTICE OF 
APPEAL TO THE SUPREME COURT which had jurisdiction under the 
provisions of UTAH JUDICIAL CODE, Chapter 2, SUPREME COURT, 
78-2-2 (3) (j). On August 25, 1989, the UTAH SUPREME COURT 
notified counsel for all parties that it had assigned the case 
to the Court of Appeals. 
The matter came before the Court of Appeals on its own 
motion for dismissal for lack of j u i r i s d i c t i o n . A f t e r due 
consideration, the Court deemed the appeal to have been timely 
and withdrew its motion for summary d i s m i s s a l for lack of 
jurisdiction. The Court concluded that dismissal of the appeal 
was not appropriate and withdrew its motion for summary dismissal 
in an ORDER filed on Dec. 5, 1989. A copy of that ORDER is in the 
ADDENDUM hereto. 
Respondent filed a motion for summary disposition on the 
basis that the appeal presented no substantial question for 
review (R. Utah Ct. App. 10(a)) which the Court denied in an 
ORDER filed January 5, 1990. A copy of said ORDER is in the 
ADDENDUM hereto. 
ISSUE PRESENTED 
The o n l y i s s u e p r e s e n t e d i s : S h o u l d t h e C o u r t o r d e r 
d e f e n d a n t s t o a c c o u n t ? 
^ 
DETERMINATIVE PROVISIONS 
RULES OF THE UTAH COURT OF APPEALS, Rule 26 (a), Filing and 
service of briefs, is determinative of the contentions in the 
BRIEF OF RESPONDENTS. 
STATEMENT OF THE CASE 
The ORDER of the Court of Appeals filed Jan. 5, 1990, copy 
in the ADDENDJDUM hereto, ordered that appellant's brief was due 
on or before Feb. 5, 1990. It was filed and served on January 29, 
1990. 
Rule 26 (a) provides that the respondents shall serve and 
file a brief within 30 days after service of the appellant's 
brief. The BRIEF OF RESPONDENTS was not served and filed until 
March 12, 1990, and was therefor not filed within that time 
period. The sanction for such failure is prescriped in said Rule, 
viz., that "an appellant may move that such respondent not be 
heard at oral argument." Appellant has so moved in the 
accompanying MOTION THAT RESPONDENTS NOT BE HEARD AT ORAL 
ARGUMENT. In a letter dated March 9, 1990, to Utah Court of 
Appeals from counsel for appellant, copy in the ADDENDUM hereto, 
it was noted that the Court had not set a date for oral 
argument and requested the court either (a) to set the date or 
(2) to issue an order on respondents to account. A photocopy of 
this letter was sent to counsel for respondents. 
The BRIEF OF RESPONDENTS makes no mention of any of the 
documents in the ADDENDUM hereto. 
SUMMARY OF THE ARGUMENT 
Respondents are not entitled to be heard at oral argument, 
if the Court decides an oral argument should be held. 
ARGUMENT 
The BRIEF OF RESPONDENTS fails completely to recognize the 
issue before the Court. The statement under the heading ISSUES 
PRESENTED is worded this way: "Did the trial court correctly 
dismiss an action for accounting which failed to allege the 
elements of that action even after amendment of the complaint?" 
This question is completely irrelevant. There is no issue before 
this Court whether the trial court correctly dismised an action 
for accounting because that issue has already been decided 
adversely to respondents' position. The only issues before the 
Court are whether to (1) order an oral hearing or (2) order 
respondents to account. 
Because the BRIEF OF RESPONDENTS is completely irrelevant to 
any issue before the Court and never should have been filed, 
counsel for appellant has been put to the unnecessary task of 
spending time and money to prepare, file and serve this REPLY 
B R I E F , and should be compensated for his time and outlays 
connected therewith. 
CONCLUSION 
The Court should decide whether to issue an order (1) for an 
oral hearing or (2) for an accounting. If an oral hearing is 
ordered, the Court should order that respondents not be heard. 
The Court s h o u l d d i s m i s s the BRIEF OF RESPONDENTS as 
completely irrelevant to any issue before it. 
The Court should order respondents to compensate counsel for 
appellant for his time and outlays connected with preparation, 
filing and serving this REPLY BRIEF. 
DATED this 14th day of March 1990. 
George H. Mortimer 
CERTIFICATE OF SERVICE 
I, the undersigned, hereby certify that on this 14th day of 
March 1990, I deposited in a mail depository of the United States 
Mail Service an envelope, fully franked for first class mail and 
containing a copy of the foregooing REPLY BRIEF, addressed to: 
Michele Mitchell, Esq. 
FABIAN & CLENDENIN 
12th Floor, 215 Ssouth State 
P. 0. Box 510210 
Salt Lake City, Utah 84151 
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involved in the respondent's appeal, as well as the 
answer to the brief of the appellant. 
(i) Briefs in cases involving multiple appel-
lants or respondents. In cases involving more than 
one appellant or respondent, including cases consoli-
dated for purposes of the appeal, any number of either 
may join in a single brief, and any appellant or re-
spondent may adopt by reference any part of the brief 
of another. Parties may similarly join in reply briefs. 
(j) Citation of supplemental authorities. When 
pertinent and significant authorities come to the at-
tention of a party after that party's brief has been 
filed or after oral argument but before decision, a 
party may promptly advise the clerk of the court by 
letter (an original and five copies), with a copy to all 
counsel, setting forth the citations. There shall be a 
reference either to the page of the brief or to a point 
argued orally to which the citations pertain, but the 
letter shall without argument state the reasons for 
the supplemental citations. Any response shall be 
made within seven days of filing and shall be simi-
larly limited. 
(k) Requirements and sanctions. All briefs un-
der this rule must be concise, presented with accu-
racy, logically arranged with proper headings, and 
free from burdensome, irrelevant, immaterial, or 
scandalous matters. Briefs which are not in compli-
ance may be disregarded or stricken, on motion or sua 
sponte by the court, and/or the court may assess at-
torney fees against the offending lawyer. 
(1) Brief covers. The covers of all briefs shall com-
ply with Rule 27. Cover material shall be heavy-
weight paper. 
Rule 25. Brief of an amicus curiae. 
A brief of an amicus curiae may be filed only if 
accompanied by written consent of all parties, by 
leave of court granted on motion, or at the request of 
the court. A motion for leave shall identify the inter-
est of the applicant and shall state the reasons why a 
brief of an amicus curiae is desirable. Except as all 
parties otherwise consent, an amicus curiae shall file 
its brief within the time allowed the party whose po-
sition as to affirmance or reversal the amicus brief 
will support, unless the court for cause shown shall 
grant leave for later filing, in which event it shall 
specify within what period an opposing party may 
answer. A motion of an amicus curiae to participate 
in the oral argument will be granted only for extraor-
dinary reasons. 
Rule 26. Filing and service of briefs. 
(a) Time for serving and filing briefs. The appel-
lant shall serve and file a brief within 40 days after 
date of notice from the clerk of the Court of Appeals 
pursuant to Rule 13, unless a motion to dismiss the 
appeal has been previously interposed pursuant to 
Rule 10, in which event service and filing shall be 
within 30 days from the denial of such motion. The 
respondent shall serve and file a brief within 30 days 
after service of the appellant's brief. A reply brief 
likewise may be served and filed by the appellant 
within 30 days after the filing and service of the re-
spondent's brief, but except for good cause shown, a 
reply brief must be served and filed at least 10 days 
before argument. By stipulation filed with the court, 
the parties may extend each of such periods for no 
more than 30 days in civil cases or 15 days in crimi-
nal cases. No such stipulation shall be effective un-
less it is filed prior to the expiration of the period 
sought to be extended. 
(b) Number of copies to be filed and served. 
Seven copies of each brief shall be filed with the clerk 
of the Court of Appeals, unless the court by order in a 
particular case shall direct a different number, and 
four copies shall be served on counsel for each party 
separately represented. 
(c) Consequence of failure to file briefs. If an 
appellant fails to file a brief within the time provided 
in this rule or within the time as may be extended by 
order of this court, a respondent may move for dismis-
sal of the appeal. If a respondent fails to file a brief 
within the time provided by this rule or within the 
time as may be extended by order of this court, an 
appellant may move that such respondent not be 
heard at oral argument. 
(d) Return of record to clerk. Each party, upon 
the filing of its brief, shall return the record to the 
clerk of the court having custody pursuant to these 
records. 
Rule 27. Form of briefs, petitions, motions, and 
other papers. 
(a) Form of briefs. 
(1) Paper size; printing and spacing. Briefs 
shall be typewritten, printed, or prepared by 
photocopying or other duplicating or copying pro-
cess that will produce clear, black, and perma-
nent copies equally legible to reprinting, in type 
not smaller than pica size, on opaque, unglazed 
white paper 8V2 inches wide and 11 inches long, 
and shall be securely bound along the left mar-
gin, unless otherwise allowed by the court. The 
impression must be double spaced, except for 
matter customarily single spaced and indented, 
with adequate margins on the top and sides of 
each page. 
(2) Binding. Briefs shall be printed on both 
sides of the page and bound with a compact-type 
binding so as not to unduly increase the 
thickness of the brief along the bound side. 
Coiled plastic and spiral-type bindings are not 
acceptable. 
(3) Color of cover; contents of cover. Cover 
material shall be heavyweight paper, and the 
cover of the brief of the appellant shall be blue; 
that of the respondent, red; that of the intervenor 
or amicus curiae, green; that of any reply brief, 
gray; and that of any petition for rehearing, tan. 
There shall be adequate contrast between the 
printing and the color of the cover. The cover of 
all briefs shall set forth in the caption the full 
title given to the case in the court or agency from 
which the appeal was taken, as modified pursu-
ant to Rule 3(g), as well as the designation of the 
parties both as they appeared in that court or 
agency and as they appear in the appeal. In addi-
tion, the covers shall contain the name of the 
appellate court; the docketing number of the case 
in this court, opposite the case title; the title of 
the document (e.g., "Brief of Appellant"); the na-
ture of the proceeding in the court (e.g., Appeal, 
Petition for Review) and the name of the court 
and judge, agency, or board below; and the names 
and addresses of counsel for the respective par-
ties designated as attorney for the appellant, the 
petitioner, or the respondent, as the case may be. 
The names of counsel for the party filing the doc-
ument shall appear in the lower right and oppos-
ing counsel in the lower left of the cover. 
(4) Effect of noncompliance with rule. The 
clerk shall examine all briefs before filing the 
same, and if they are not prepared in accordance 
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ORDER 
Case No. 890500-CA 
Rosalie R. Pratt, 
Plaintiff and Appellant, 
/. 
Scott Kenney, individually 
and Scott Kenney, d/b/a Eden 
lill, 
Defendant and Respondent. 
3efore Judges Orme, Garff, and Davidson (On Law and Motion). 
This matter is before the court on its own motion for 
lismissal for lack of jurisdiction. We have reviewed the 
memoranda filed by the parties in response to the court's 
notion and conclude that dismissal of the appeal is not 
appropriate. 
Appellant Rosalie R. Pratt filed a timely notice of 
ippeal from an order entered May 1, 1989. Pratt directed the 
lotice of appeal to the Utah Court of Appeals, although 
>riginal jurisdiction over the subject matter of the appeal is 
.n the Utah Supreme Court. Counsel for Pratt has drawn the 
court's attention to correspondance from a deputy clerk of the 
:ourt. That letter reflects that after being notified that the 
ippeal had been directed to the wrong appellate court, Pratt's 
:ounsel requested that the notice and filing fee be returned to 
iim. A notice of appeal directed to the Utah Supreme Court was 
iled on June 5, 1989, which is more than thirty days after the 
late of entry of the judgment being appealed and is, 
ccordingly, untimely under R. Utah Ct. App. 4(a). The appeal 
ras subsequently poured over to the Court of Appeals from the 
ftah Supreme Court pursuant to R. Utah Sup. Ct. 4A. 
R. Utah Ct. App. 4C and the analoguous rule in the Rules 
f the Utah Supreme Court are intended to govern situations 
here a notice of appeal is directed to the wrong appellate 
ourt. Those rules allow transfer of the a timely appeal to 
he appropriate appellate court without affecting jurisdiction 
ver the appeal. Had the procedure been followed by this 
ourt, the jurisdictional issue raised by this court would not 
have arisen. Pratt*s response to the motion reflects, however, 
that this court returned a timely filed notice of appeal rather 
than transferring the appeal pursuant to Rule 4C. 
We conclude that the notice of appeal should have been 
accepted and timely docketed in the Utah Court of Appeals and 
then transferred to the Utah Supreme Court. Based upon the 
existence of a timely filed notice of appeal preserved in the 
trial court record, we deem the appeal to be timely and 
withdraw our motion for summary dismissal. 
DATED this _J2ri day of- Novombor, 1989. 
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Rosalie R. Pratt, 
Plaintiff and Appellant, 
v. 
Scott Kenney, individually, 
and Scott Kenney, dba Eden Hill, 
Defendants and Respondent. 
CtWLf f t * Court 
Own C#ort * Appeals 
ORDER 
Case No. 890500-CA 
Before Judges Garff, Billings and Davidson (On Law and Motion). 
This matter is before the court on respondents' motion for 
summary disposition on the basis that the appeal presents no 
substantial question for review. R. Utah Ct. App. 10(a). 
IT IS HEREBY ORDERED THAT the motion is denied, and a 
ruling on the issues raised therein is deferred until plenary 
presentation and consideration of the case. R. Utah Ct. App. 
10(f), and 
IT IS FURTHER ORDERED THAT appellant's brief is due on or 
before February 5, 1990. R. Utah Ct. App. 26(a). 
_. -7?, 
DATED thiSvJD? — day of January, 1990 
FOR THE COURT:/ 
Regnal WT &aVff, Jud 
CERTIFICATE OF MAILING 
I hereby certify that on the 5th day of January, 19 
a true and correct copy of the foregoing ORDER was deposited in the 
United States mail. 
George H. Mortimer 
Attorney for Appellant 
3687 North Little Rock Drive 
Provo, Utah 84604 
Michele Mitchell 
Attorney for Respondent 
Twelfth Floor 
215 South State STreet 
P.O. Box 510210 
Salt Lake City, Utah 84151 
DATED this 5th day of January, 1990. 
PtiC^ 
eputy Clerk 
GEORGE H, MORTIMER 
ATTORNEY AT LAW 
3684 NORTH LITTLE ROCK TERR/VCE 
PROyO, UTAH 84604 
(801) 224-S647 
March 9 , 1990 
Utah Court of Appeals 
400 Midtown Plaza 
230 South 500 East 
Salt Lake City, Utah 84102 
Re: Rosalie R. Pratt v. 
Scott Kenney, individually and 
Scott Kenney, dba Eden Hill 
Court of Appeals No. 890,500-CA 
Sirs : 
A p p e l l a n t ' s Brief on Appeal was served on counsel for 
respondent on January 29, 1990 and no Respondent's Brief on 
Appeal has been received to date by counsel for appellant from 
Michelle Mitchell, Esq., attorney of record for respondent, or 
from anyone else. 
RULES OF THE UTAH COURT OF APPEALS, Rule 26 (a), Filing and 
service of briefs, provides that: 
"The respondent shall serve and file a brief within 30 days 
after service of the appellant's brief." 
This provision might be construed to mean (1) 30 days after 
the day the appellants brief is put in the mail or (2) 30 days 
after it is received by the person on whom it was served. Under 
construction (1) respondent's brief would have had to be served 
and filed on February 28, 1990. Under construction ( 2 ) , and 
assuming it took three days from January 29, the day it was 
deposited in the U. S. Mail Depository, to reach the desk of Ms. 
Mitchell, i.e., until February 1, respondent's brief would have 
had to be filed on March 3, 1990. It is now six (6) days since 
the latest day respondent's brief could have been filed. 
Paragraph (c) of said Rule 26, Consequence of failure to 
file briefs, provides that: 
MIf a respondent fails to file a brief within the time 
provided by this rule ... an appellant may move that such 
respondent not be heard at oral argument." 
This Court has not set a date for oral argument. Appellant 
respectfully requests the Court either (1) to set a date for oral 
argument, if it deems an oral argument is indicated, or (2) if it 
deems no oral argument is indicated, then to issue the requested 
order on respondent to account and set the date and place for the 
accounting to be held. Appellant requests that the place for the 
accounting be the office of her attorney given in the letterhead 
above* 
Respectfully submitted, 
4&C6 
George /tC Mortimer 
Attorney for appellant 
pc: Michelle Mitchell, Esq 
GHM:har 
